United States Court of Appeals 
for the Second Circuit 



APPENDIX 



1 


75-1310 


Initti S’tatea CEourt of Appeals 


FOR THE SECOND CIRCUIT 
D>cket No. 75-1310 


UNITED STATES OF AMERICA, 

Appellant, 


—v.— 


ANTHONY LOSCHIAVO, 

De fendant-Appellee. 



On Appeal from the United States District Court 
For the Southern District of New York 

a 


APPENDIX FOR THE UNITED STATES OF AMERICA 


Paul J. Curran, 

United States Attorney for the 
Southern District of New York, 
Attorney for the United States 
Of America. 



* St 





I 

> 


PAGINATION AS IN ORIGINAL COPY 






INDEX TO APPENDIX 


page 

A-l 


Docket entries . 

Count two of indictment 73 Cr. 290 •••••• 

Court's charge on bribery ••••••• ••• 

Memorandum and Order (Metzner,J«) filed 

June 17, 1975 rei Loechiavo's 2255 motion 
to vacate Judgment of conviction 
and sentence ... 


A-6 

A-7 


A-10 






--fjgj^ryZNER 7 3 9 0 



ATTORNtCTS 


T ITLE UF»’A SK_1_ 

- T HE UNITED STATES 


' - r ATHcTf ix£cni^o~ZZI^^--^^-— 
, 2 Va:cS! Status 
,/ 3 y^:oDo:» MW*- 


| ForU.S.: X 606 9 ft 
^-Rudolph W._JUuliarii /» AUSA 

- - 1 y n r T. ^ ft — 


For Defendant: 


josxi 


fQ^) STATISTICAL RECORD 


.1 s. 2 mailed 


in 


Manbal 


°*Nih FUSARO^ 




HAXE on 

RECEIPT no. 


i»E£S! 

HSNSm 

if 


-DdUtt- BeftV 

-.-—:— fi-\(ferprintc_ _ 

- Cm aasTf-nwT ta ij&tfi 25? *?£•. 




askei*, J7~ 


4-Z4-23: !* 

De witt.nud 





















:W 


i . 



I . • PROCEEDING* II 

DATE __ 

.fJjy 'KL'-CIDON DcVJ ITT - Fil e d motion for bi ll of part icular - 

5-^7XZr^ra^^Tfgja^ 



_Sr. 24 = 23 — srnra»n - F<i e.ipnl wnenf a l a f fi d avits-- ~ 

^:9T7'3~ A ~Ty iled one bro ^en^loi^^Ttajjdng, affd^Za_£°Y,' t_g>aMI>S- to.J£LSWc£i^aSti&. 

"-re: nametTof wl tneeee a—onv elop e s ealed and not to bqi opened until f rt t U T- 

-oroer of the Court-!-eUner,J.-plsced In vault-.-'.oon 602. --- 


















































11111(1 


3 Crim. 290 


DAT* 


PAGE 3 


PROCEEDINGS 


■ — _EJ on 4 n r! 11TV"< rpf 


'--ttuc-mo : ms .^j saniAjaJiftSgaEg*;-- 

• ■ •4'— — _ i j _— x~ r—f r4«>* Vio.nrinr. 

rsr^-TT 


3ct,-1Tr73 

7ZVZHZ1 

r-t-?u-7? 


LA>,>l*nx*\ »v ---- • _____ 

— —— ■ — - rnot,ion to suppress • After Vieurun^ y 

-LTSgrnrr O- r ilrd ' n Fmo^Gors^i^-itl ^ , - ! -- - 

-nS r^STiT^lg d^-Jieta m.r, J» ^ /nj-- 


^- 55 iI «nS 55 rlnr held - _JTT 


-ryrrrc' ontlnueTTl.a.r. — het 7ncr, -;— ' _ 

xrD?T!^-Tu^r^!!2^ " 

-want 12. Pl<~ a -----_. 

---“mr.-j d n r? -- V et?ner, J • _—---- 


count lc. — r 

' Deft, continued R.O.H. -- * etr.n^r, J . 

-r^niroTTn ^ d novrrr.'renw T ^qu ^t to er £lTgj_ 

■: r 3 T^ 73 'j LOSCHUTO- Jury t rial henm tgfQrc t-ct;ncr > i L.— 

0cT-Tb^7 JTTo5c T, lAVo- Trial continued^ 

0ct-2f-73 ~ 


Oct-29-73 
Oct-30-7 3~ 


7^7nnYvn- TrlalT continued. 


-r^.-uT»vn_ Trill continued and^n^M^d^WK ^ ® 

1 - ;tor cmn - -- 

count 2 - GUILTS- -— 

-rn-.mt 3 - Jury dianrre enen t 

-’?CT ouILTTT 


C <jg*tv j Z li | j w»mn~__ __ _ 

co-ant K - :iOT ouxCTi.-——™—pr-yi _ J-.ai L continued. - i.etiner, J. 

T.S.l. oroered. LeTTtence acj. iZ-J-a -_---- 














letiner 


73 £P.IM 290 


Filed LOSC!tLAVO- Notice of .Motion returnable .on 12 /ll/l 3 _at.l 0 .;OO_A.M,__se.ttin£J*id‘’ 

the verdict end entering a judpnent of a cquittal.-.—... 

L02CiHAV0-Flled Monorandua of Law.__ 

LOJCHIAYO-Filcd c2na_endQi^eA tciHot ice _of..Eotioa K.t. 12/ 11 /73— Motio n for *■ ta x — 
trial do lccL_- Oo oidcrt-d_r i'et'-;aer. ^Cm. entered 


W.-r^Js hereby ebnaitted. tp_tne_cuBtoa;-_qi tin 
.d representative..for_ini>rljtorrcent. for a period of CE . 
The defendant is tp_stand_cptriittedjmtil_Xine_ia_jaid_c 

jdjlbirdlnr tojlat._The_defead-n t is Telereed on hleot 

■ ??? al. — Fetnrsr. J. Conies issued!.-- 

of atty for Anthony Loschtayo_ 

a~Tl led DeVT,-1973-Mot ion for a new trial d*oi 

ieedinffs dated Oct 24,2^, 16~,~ T5~ ______ 

a Vlnir Dire 3.a quest..of Deft .Loshiayo-—- 

by. delta. Attorney with jner.o endorsed :..The attached- 

:iLiflJLiornil application, lor rcduc tion^of .apntenci.- 


toma_ple(i-guilty.to A.charce ol conspiracy to.bribe.»_ jubl. 
JLhave.jseviewtd.the.facta, andjeircumtancea in the .caseaw 
_the_fqur m onths se ntence impo sed was_ extremely lenient.—Tft 
So ordered. - Hetzner. J. w/n_ 


Ee£t_A. ! 
official, 
find that 


_ Applicatio n ia denied 

A. Eoschaivo- Fileo not ice t hi _-_-- 

transmitte d to the USCA for the 2nd Circu it 


ANTHONY E0SCHIAV0 ^Pil*d_J«tisiL.of ,Moti.O]aJat-RedttQtlOtt.fltJ>«ni 

/urnrorTYncoscniAvo~ rn^ara^jenj^s^ 

t; nr?qn_~jlp ■ So ordered. - Ijetzn erj—. 


ontoucc 


m3cinAT0 - m< 


certiorari to ff.S.C.A. 2nd Circuit is hereby denied, 
























/ 



73 CRIM 290 USA v. V ..chlavo, et.al. 


, c IIOBt*. Civil Dock M Cr/>tl a u*Uo» _ __ 


| PROCEEDING* ~ 

3 - 2 T- 75 }xo ; 3 Cnr^raPp 6 v£|r:nbtlc^ appe^jo 

_ I-^^ iirr^tT3E--T 2TltTr Ave .Mh itcstgne^^aeen s , NY) I- - 


I DtUOri 
Ju 4 gm*a« 


r '-1 /lA ; <1 « T»*'r^ . *- —» i--T- 

* . i' / . i ■ - — i- ■ ■ 1 


I • —ii- 




courc ‘ -— 1 

••vr^nr 

.5-A--”- • • • d.7I7*v t d to;v.c»t« th,ju^m_. 

J- 17 - 1 T miillONY LOS UllAV U_--J ' ?As 22 S 5 on ih« ground _ 

of conviction and, ««nt*nc*_lroi>o>J. hrl hinp wa »~ n ot a f cd«r*l_i»ubl lc^ 

_ 1 ^— ~~ _ - _m o a fiww ►ha ~~ 


j-15- 73^ 


“L 0 ~SCHLAVU--FIlext-go^crr noC ^? ° f t he P peCtrtane^s^otton^rvacat:e^ 

-ord<sr"Of~Juna “1771975 § ran ^^£. ie fts~. -atry-r-ttortrtmn 

n, ...f^r^gggg 
[-wntrF5roffg,Q utena ,wd-—- " ~ 








The Grand Jury further charges! 

From In or about October, 1971, up to and including 
May, 1972, In the Southern District of Hew York, AHTHOHY 
LOSCHIAVO and ANDREW STORMS, the defendants, unlawfully, 
wilfully and knowingly did, directly and indirectly, cor¬ 
ruptly give, offer and promise things of value, to wit, 
a total sum of $15,000 in United States currency, to pub¬ 
lic officials of the United States, namely, John Sanders 
and Pedro Morales Employees of ths Hew York Model Cities 
Administration and parsons acting for and on behalf of 
the United States in an official function under and 1/ 
authority of the United States Department of H 0 using and 
Urban Development, which, at all times relevant to this 
indictment. In substantial part funded and supervised the 
New York City Model Cities Administration)« (a) with intent 

to influence official actaj (b) with intent to influence 
said public officials to commie and aid in coonittlng, and 
collu in, and allow, a fraud, and make opportunity for 
the commission of a Iraud, on the United 8tates{ and,(c) 
with Intent to Induce said public officials to do and to 
omit to do acts in violation of their lawful duties, to 
wit, to Induce and Influence saidpublic officials to 
recommend that the New York Sity Model Cities Administration 
approve a lease for a building owned bp the defendant 
ANTHONY LOSCHIAVO located at 177-183 last 123rd Street, 

New York, Now York. 

\ 

(Tide 18, United States Code, Sections 201(b) 

and 2.) 
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LoSchiavo, paid $7,500 in cash to Andrew Storms. 

5. In or about November 1971, the defendant 
Andrew Storms paid $5,000 in cash to Pedro Morales. 

6. In or about November 1971, Pedro Morales 
delivered $2,500 in cash to John Sanders. 

7. In or about February 1972, the defendant 
LoSchiavo paid $2,500 in cash to Pedro Morales at the 
Raskin Carpet Store at 2264 Third Avenue. 

8. In or about February 1972, Pedro Morales 
delivered $1,250 in cash to John Sanders* 

9. In or about May of 1972, Anthony LoSchiavo 
paid $7,500 in cash to Pedro Morales at the Ifeskin 
Carpet Store at 2264 Third Avenue. 

10. In or about May 1972, Pedro Morales delivered 
$3,750 in cash to John Sanders. 

Once you have determined that the offense has been 
established under tlve guidelines I have just given you, then 
the crime of conspiracy is complete, regardless of which of 
the conspirators did the overt ect. Furthermore, at this 
point, the success or failure of the conspiracy to accomplish 
the common object or purpose is immaterial. 

Now, tho second count of the indictment is the 
bribery count. It charges that from in or about October 
1971 up to and including May 1972, Anthony LoSchiavo and 


tOUTMtnN 01 IT MIC T COUNT NkNONTCHI. U.l. COUNTHOUIC 
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Andrew Storms unlawfully, knowingly and wilfully did corrupt¬ 
ly give, promise or offer $15,000 to John Sanders and Pedro 
Morales, employees of the New York City Model Citi«3 
Administration, who were then acting for the United States 
in an official function under the authority of the United 
States Department of Housing & Urban Development, with in¬ 
tent to influence official acts, namely, to induce and in¬ 
fluence Sanders and Morales to recommend that the New York 
City Model Cities Administration ar ~ove a lease for a build¬ 
ing owned by defendant LoSchiavo, located at'. 177 East 123rd 
Street, New York. 

In order for you to return a verdict on this count 
against the defendant, you must be convinced that each of 
the following three elements has been proved beyond a 
reasonable doubt: 

First, that some time between October 1971 and 
May 1972 the defendant wilfully and knowingly gave or 
caused to be given $15,000 to John Sanders and Pedro Morales. 

Second, that at the time Morales and Sanders were 
public officials of the United States, acting in their 
official capacity. 

Third, that tha defendant paid this money to 
Sanders and Morales with the specific and corrupt intent 
to influence Sanders' and Morales' decision to recommend 

SOUTHERN DISTRICT COURT REPORTERS. U.t. COURTHOUSE 
TOLE V SQUARE. NEW VORR, N.V. CO T-4IM 

* .... »*. . • yi r •»* . • ' « • • 
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approval of a lease for a building owned by LoSchiavo at 
177 East 123rd Street. 

As to the first element to be proved beyond « 
reasonable doubt, the mere fact that money was given to 
Sanders or Morales is not enough to satisfy this element of 
the offense. You must find that the money was given know¬ 
ingly and wilfully by the defendant. The definitions I 
have already given you of "knowingly and wilfully" under 
the conspiracy count apply equally as veil to this count. 

The second element which must be proved is that 
at the time of this offense Sanders and Morales were public 
officials of the United States, acting in their official 
capacity. Since the proof shows without dispute that the 
United States paid 80 per cent of Sanders' and Morales' 
salary and paid 100 per cent of the cost of the program which 
they were administering, they are public officials of the 
United States and were acting in their official capacities 

in connection with this lease. 

The third element which must be proved beyond a 

reasonable doubt is that the money was paid corruptly, that 
is, that it was paid or caused to be paid to Sanders and 
Morales vith the specific intent to influence an official 
act, namely, to approve the lease for the building owned by 
the defendant at 177 East 123rd Street. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
fOLEV SQUARE. NEW VORR, H.Y. COT 4SSO 


•v. • # ’ «i*. t n . Y ; 9* . 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-agai nst— 
ANTHONY LOSCHIAVO, 


t 



s 73 Cr. 256 

/^ ■/* </ tf 

t 


Defendant. 


i 

x 


V-VJ&os 


MF.TZNER, D. J.: 

.Anthony Loschiavo has moved pursuant to 28 U.S.C. 

§ 2255 (19/0) to vacate the judgment of conviction and sentence 
imposed upon him on the ground that the public official he 
was convicted of bribing wan not a federal public official 



as defined in 18 U.S.C# § 201. 

% 

Movant was indicted on April 4, 1973, and charged 
with conspiracy, bribery and two counts of perjury. After 
Atrial u jury found him guilty of bribery (18 U.S.C. § 201(b)), 


rr acquitted him of conspiracy and one count of perjury, ana 
St? ^ failed to reach a verdict on the other perjury count. 

Subsequently, movant was 3cnt» no. d lo a one y> ar 


pc I ron te»m and 


a $5,000 fine. His conviction was affirmed 
493 F.2d 1399 (2d Cir. 1974), and the Supreme 


without opinion. 
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Court denied certiorari, 419 U.S. 872 (1974). Movant has 
completed his prison sentence and has paid the fine which was 
imposed. The perjury count upon which the jury disagreed 
was dismissed by this court on February 24, 1975, inasmuch 
as the government showed no interest in pursuing it. 

In convicting movant of bribery, the jury necessarily 
found that the bribe was received by one Pedro Morales, an 
employee in the Model Cities Program. Section 201 requires 
that Morales be a public official of the United States acting 
in his official capacity and the jury was so charged. The 
jury was also charged without objection, however, that: 

"Since the proof shows without dispute that 
the United States paid 80 per cent of Sanders’ 
and Morales' salary and paid 100 per cent of the 
cost of the program which they were administering, 
they are public officials of the United States and 
were acting in their official capacities in connec¬ 
tion with thin lease." • 

It 'hould be noted that Sanders was Morales' superior who split 
liia bribe with Morales. 

On appeal, movant argued that there was no basis of 
jurisdiction under Section '01 because thevo was no federal 
ji.» ifji y involved end ill JO wan not directly affected by the btdbe. 

Almost one year after affirming movant's conviction 
without opinion, Uio Second Circuit covereed the bribery conviction 

2 







of two other men who had also been accused of bribing Pedro 
Morales in order to obtain a Model Cities lease. United 
States v. De l Toro, 74-2021, 2035 (2d Cir. February 27, 1975). 
The result reached by the court was dictated by its conclusion 
that Morales was not a federal public official within the 
scope of Section 201. Id. at 1970. It was this opinion 
which nromptod the instant motion. 

The government opposes the application, attempting 
to distinguish the facts in Del Toro from those in this case. 

Xt is al.rO argued that Loschiavo waived this issue at trial. 

There is no valid distinction between the Del Toro 
case and movant's case on the hey issue of the nature of 
Morales' employment. Since this court did not have jurisdiction 
over the crime charged, the conviction must be vacated. The 
charge on the jurisdictional element v/as, in light of Del 
Toro, a plain error which clearly affected substantial rights 
of the movant. It may therefore be considered at this juncture 
even though not raised at trial. Fed. R. Crim. P. 52(b)• 


Motion granted. 
So ordered. 

Dated: New York, N.Y. 

June 16, 19/5 









